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I.

This suit involves the right of the United States, the

ap])ellee, and of the Indians residing upon the Fort Belk-

nap Indian Reservation, to the use of the waters of Milk

River, for useful and heneficial purposes upon the re-

serve. The Ft. Belknap Indian Reservation was estah-

lished by the treaty or convention between the Govern-

ment of the United States and the Indians of May 1, 1888,

(25 St. at L. ]24), and comprises an area of about four-

teen hundred square miles, or approximately one milliou
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acres of land. The greater portion of tliis is grazing

land, and ''well adapted to stock raising", (29 St. at L.

p. 351), however large and extensive tracts are likewise

suitable and well fitted for agriculture, and of the latter,

"approximately about 30,000 acres are susceptible of ir-

rigation with the waters of Milk River," (Tr. p. 82). But

little water is to be found u])on the reservation itself, and

this scarcity of water, "renders the pursuit of agri-

culture difficult and uncertain". (29 St. at L. 351). The

center of Milk River is the northern boundary line of the

reserve throughout its entire width (25 St. at Tj. p. 124),

and this stream is the only source of supply for the var-

ious uses of the Government and the Indians at the

agency and for irrigating purposes generally on the re-

serve. Since 1889 and 1890, a portion of the waters of the

stream have been continuously used l)y the Government

and the Indians for household, domestic and irrigating

purposes at and near tlve agency proper, and this is the

only source of supply from which to satisfy their re(iuire-

ments and necessities at that place, (Tr. p. 9-10; \). 80-

81) ; and since the year 1898, water has been taken from

Milk River by means of a canal, and used on the reserva-

tion for the ])urpose of irrigating the cultivable lands

susceptible of irrigation with the waters of that stream.

(Tr. pp. 9-10-11). At the present time "approximately

five thousand acres of land are being irrigated upon said

reservation, for the purpose of ])roducing thereon crops

of hay, grass, grain, and vegetables, with waters diverted



by means of said eanal and lateral ditches, distril)nting'

said waters from said canal over the lands". (Tr. pp.

81-82). This canal has a carrying capacity of at least

five thousand inches of water, (Tr. p. 82) ; and at least

five thousand inches of the water of Milk River are re-

quired for the present needs and recpiirements of the

Government and the Indians for household, domestic,

agricultural and irrigating pur])oses on said reserve.

(Tr. |). 82). Besides stock raising, principally horses

and cattle, has always been, and is now, extensively car-

ried on by the Indians everywhere on the reserve, in fact

''the main reliance of these Indians for self-su])])ort is

to be found in cattle raising", (29 St. at L. ]). 351), and

tlie stock, ranging and feeding in the northern j^ortion of

the reserve, all along the channel of the stream from

the eastern to the western limits of the reserve, must

depend princi])ally upon Milk River for drinking water,

(Tr. i)p. 12-18). x\_t the time of the institution of this

suit, not a drop of water reached any part of the reser-

vation, but the same having been diverted by the defend-

ants, the Government and the Indians were deprived

not only of the water necessary for agricultural and

irrigating purposes, but of all water which was needed

for their household and domestic wants, which resulted

in actual suffering and distress. (Tr. pp. 14-17).

The diversion of the waters of the stream by the

defendants, as alleged in the bill of comi^laint, is ad-

mitted, but they seek to justify their acts on the ground
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tliat tlie waters of the stream in ({uestion were legally

and properly ap])ropriated by them, and each of them,

for a beneficial and iisefnl ])nrpose, under the laws of the

State of Montana, authorizing the appropriation of the

waters of tlie stream within that state for household,

domestic, agricultural, irrigating and other proper

purposes, as the same are sanctioned, recognized, and

confirmed by the Federal statutes. Their position, there-

fore, in this controversy is that of appropriators of

irater, and the rights relied upon and asserted by them

are those, and those only, that enure to appropriators

of water under state and federal laws.

We assert here, the same as we contended upon

argument in the court below, that the waters of INIilk

River, being a i)art and portion of the Ft. Belkna]>

Indian Reservation, and needed upon said reservation

for domestic, agricultural, irrigating and other proper

and useful purposes, never irere, and never became pub-

lic waters subject to a])pro])riation by any ])erson under

state or federal laws.

It is firmly settled and established that the doctrine

of appropriation, under state statutes, recognized and

protected by Section 2339 of the U. S. Revised Statutes,

applies only to the public lands and waters of the United

States.

Smith vs. Denniff, 24 Mont. 20; 50 L. R. Ann.

737.

3 Farnham on Waters, Sec. (^59.



Curtiss V8. Water Co., 10 L. R. Ann. 484.

Benton vs. Johncox, 89 L. R. Ann. 107.

Taylor vs. Abl)ott, 87 Pae. 408.

(Vnse vs. McCauley, 96 Fed. 869.

Sturr vs. B-eck, 183 IT. S. 541.

17 Am. and Eng. Ency. of Law, 2nd Ed. p. 507.

And it is equally well settled that:

"Whenever a tract of land shall have been once

legally appropriated to any purpose, from that

moment the land thus appropriated l)ecomes severed

from the public lands, and that no subsequent Imv,

proclamation, or sale would be construed to embrace

or operate upon it, although no reservations were

made of it."

Wilcox vs. Jackson, 18 Pet. 498.

Leavenworth R. R. Co. vs. U. S., 92 U. S., ]).

740 et seq.

R. R. Co. vs. Roberts, 152 U. S. 117, 118.

U. S. vs. Carpenter, 111 U. S., 347.

Spalding vs. Chandler, 160 U. S., 894.

Kinney on Irrigation, Sees, 133, 124.

Apis vs. IT. S., 88 Fed. 981.

Prior to 1855-1856, in fact at all times prior to the

enactment of any law recognizing the right of ai^prop-
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riatioii, all of the country now embraced within the State

of Montana, wa.s Indian country. By Article 4 of the

treaty of October 17, 1855, proclaimed April 25, 1856,

there was established and reserved to the Ft. Belknap

Indians and other Indian tribes, as and for their home

and abiding place, practically all that part of the state

lying north of the Musselshell River and extending from

the crest of the main range of the Rocky Mountains east-

ward approximately to what is now the western bound-

ary line of the Fort Peck Indian Reservation.

Revision of Indian Treaties p. 7 ; 11 St. at L.

p. 658.

By the terms and provisions of this treaty the Fort

Belknap Indians reserved to themselves the

'* uninterrupted privileges of hunting, fishing,

and gathering fruit, grazing animals, curing meat

and dressing robes."

Article 8, of the Treaty.

And the territory so set ai)art and resented to them

at that time, embraced the channel and waters of Milk

River from its source to its mouth lying within the con-

fines of the United States.

This continued to l)e the place of abode of these

Indians until 1871:, at which time their territory was re-

duced, so as to embrace, roughly speaking, all that part

of Montana lying to the north of the Missouri River and



extending from the Rocky jMountains eastward to the

Dakota boundary line, inchiding Milk River.

Act of April 15, 1874; ]8 St. at L. p. 28.

The tract, so set apart, remained Indian country,

and the Indian Reservation of these Indians, until 1888,

at which time the present Ft. Belknap Indian Reser-

vation was carved out of the larger reserve established in

1874, as their "permanent home", with the center of

Milk River as the northern boundary line of the reser-

vation, and which is now its northern boundary line.

Act of May 1, 1888; 25 St. at L. p. 124.

. ^t is clear, therefore, that no part of the territory

now contained and embraced within the boundary lines

of the Ft. Belknap Indian Reservation, ever was or be-

came public land. And it is palpable that no part or j)or-

tion of the lands and the property rights ai)purtenant

thereto, embraced and constituting a ])art of said reserv-

ation, ever became subject to any "law, proclamation or

sale" concerning or of public lands, and no law, proclam-

ation or sale relating to, or of, ])ublic lands, could be in

any manner construed to embrace or operate u]^on any

portion of the Ft. Belknap Indian Reservation.

As stated by the Supreme Court of the United States

in Leavenworth R. R. Co. vs. IT. S., 92 U. S. on ]). 742

:

"As long ago as the Cherokee Nation vs.

Georgia, 5 Pet. 1, this court said that the Indians

are acknowledged to have the unciuestionable right
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to the lands they occupy, until it sliall be extinguished

by a voluntary cession to the government ; and recent-

ly, in United States vs. Cook, 19 Wall 591, that right

was declared to be as sacred as the title of the

United States to the fee. * * * With the ulti-

mate fee vested in the United States, coupled with

the exclusive privilege of buying that right, the

Indians were safe against intrusion, if the govern-

ment discharged its duties to them."

And, after (|uoting from Wilcox vs. Jackson, 13 Pet.

498, to the effect that

:

'' Whenever a tract of land shall have been once

legally appropriated to any purpose, from that

moment the land thus appropriated becomes severed

from the public lands; and no subsequent law, ])ro-

clamation, or sale would be construed to embrace or

0|)erate upon it,"

the court proceeds to say that this doctrine:

"Applies with more force to Indian than to mil-

itary reservations. The latter are the absolute

property of the government; in the former (Indian

reservations), other rights are vested."

And so in R. R. vs. Roberts, 152 U. S. pp. 117-118,

the court said:

"It has always l)een held that the occu])ancy of

lands set ai)art by statute or treaty with them (the

Indians) for their use, cannot be disturbed by claim-

ants under other grants of the government. And
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the setting apart by sfaiute or treaty with them of

lands for their occupancy is held to be of itself a

withdrawal of their cliaracter as puhlic lands, and

consequently of the lands from sale and preeni])-

tion."

And such withdrawal or reservation, by statute or

treaty, is, as said by Judge Field in U. 8. vs. Carpenter,

lllU. S. 347:

"Notice that the land" (and the " irhole" there-

of. See concluding ])art of o])inion)—"will be re-

tained by the government for the use of the Indians,

and this purpose cannot be defeated by the action

of*any officers of the land department."

It follows from this that the waters of Milk River

never were or became public waters upon which the

statutes conferring the right of appropriation could

operate. The Indians and the government, acting to

gether for the accomplishment of a certain well defined

object or i)urpose, reserved to themselves,—the Govern-

ment to itself and the Indians, the Indians to themselves.

—one half of the stream, in carpore, as it then existed,

as a part and parcel of the Ft. Belknap Indian Reserv-

ation. But this w^as not all. As riparian owners, the

treaty establishing the reservation ex proprio vigore

attached to it, as a further and additional part and por-

tion of said reserve, and reserved to the parties, all the

rights incident to and growing out of the status of ri]uir-
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ian projirietorship. Tt reserved to them their rij^ariaii

rights to all of the tratcrs of the .stream.

*' Riparian rights are those which attach to the

ownersliip of land through, or past which, a river

runs. '

'

24 Ency. of Law, 2nd Ed., p. 978.

Kinney on Irrigation, Sec. 55.

And

"these rights are not easements or appurt-

enances, hut are inseparably annexed to the land

and a parcel of the land itself, they have been desig-

nated as natural rights and are said to exist jure

naturae. They are as much a part of the soil as the

stones scattered over it."

30 Ency. of Law, 2nd Ed., p. 352.

Angell, Water Courses, Sec. 5.

Schwab vs. Beam, 86 Fed. on pp. 42-43.

Benton vs. Johncox, 39 L. K. Ann. on p. 109.

In the words of the Supreme Court of the United

States in Leavenworth R. R. Co. vs. U. S., 92 U. S. on

page 747

:

"The treaty reserved them as much to one as

to the other of the contracting parties. Both were

interested therein, and had title thereto. In one

sense, tliey were reserved to the Indians; but, in
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another and broader sense, to the United States, for

the use of the Indians."

In conclusion of the discussion upon this point, we

quote from the cases of United States vs. Rio Grand

Dam and Irrigation (Company, where the Supreme Court

of the United States, in considering the congressional

legislation, which recognizes and sanctions the right to

ai)propriate water, defines the operative effect of this

legislation, and expressly limits and confines it to the

public lands, as follows

:

''The unquestioned rule of the common law was

that> every riparian owner was entitled to the con-

tinued natural flow of the stream. * * * While

this is undoubted, and the rule obtains in those

states in the Union which have simply ado])ted the

common law, it is also true that as to every stream

within its dominion a state may change this common

law rule and permit the appropriation of the flow-

ing waters for such purposes as it deems wise.

* * * Yet two limitations must be recognized:

First, that in the absence of specific authority from

Congress a state cannot by its legislation destroy

the right of the United States, as the owner of lands

bordering on a stream, to the continued flow of its

waters; so far at least as may be necessary for the

beneficial uses of the government ])roperty. Second,

that it is limited by the sui)erior power of the general

government to secure the uninterrupted navigability

of all navigable sti"eams within the limits of the

United States."
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It then (juotes the Act of July 26, 1866, which is-

Section 2339 of the Revised Statutes of tlie United

States, and says

:

''The effect of this statute was to recognize, so

far as the United States are concerned, the validity

of the local customs, laws, and decisions of courts

in respect to the ap])ropriation of water.

"

And then, after quoting from Broder vs. Natoma

Water and Mining Co., 101 U. S. 274, and the Acts of

March 3, 1877, commonly known as the "Desert Land

Act", and the Act of March 3, 1891, granting the right

of way over and through government reservations for

canals and waterways, which comprises all the laws of

Congress bearing on the subject of appropriation, the

Court proceeds as follows:

"Obviously by these acts, so .far as they ex-

tended, Congress recognized and assented to the

appropriation of water in contravention of the com-

mon-law rule as to continuous flow. * * * This

legislation must be interpreted in the light of existing

facts—that all through this mining region in the

west were streams not navigable, whose waters

could safely be appropriated for mining and agri-

cultural industries, without serious interference with

the navigability of the rivers into which those waters

flow. And in reference to all those cases of purely

local interest the obvious pur])Ose of Congress was

to give its assent, so far (is the public lands ire re

ronrerncd, to anv svsteui, although in contravention
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of the common-law rule, which permitted the ap-

propriation of those waters for legitimate in-

dustries."

Approved in

:

Gutierres vs. Albuquerf|ne L. & I. Co., 188 V. S.

545 on p. 554.

II.

This brings us to a consideration of the rights of

the Govertfment as a riparian proprietor, or, as the pro-

position is somewhat too broadly stated by the counsel

for the appellants: "Whether the ITnited States has any,

and if any, what rights as a riparian owner, to the waters

of Milk River as against api)roinnators under state

laws." And here again we submit, as we urged in the

court below, that the United States is now and always

has been a riparian proprietor of the waters of Milk

River, and as such riparian proprietor it has the abso-

lute and unquestionable right to have the waters of the

river flow down the natural channel of the stream to

supply its requirements and necessities there for do-

mestic, agricultural and irrigating purposes, in order to

fully and effectually carry out the objects and pur]>oses

for which the reservation was established.

And here we desire to point out, in the first place,

that we are not now concerned with the question of the
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riglits of riparian owners as against the rights of a]:)pro-

priators "under state laws" generally, but onh' as re-

cognized and defined under the laws of the State of Mon-

tana, as the same are construed and interpreted by its

highest court. Nor is it in this case at all necessary to

inquire or discuss, whether, as apellants' counsel express

it, the United States, "in its governmental capacity, as be-

tween it and its citizens", can be said to be the riparian

owner of the waters of the stream, because the rights of

the United States, incident to the ownership of "|)u]ilic

lands" generally, "in its governmental capacity' %Rre not

involved in this controversy. On the contrary, the rights

of the Government here to be determined are those inci-

dent to and growing out of the ownership of lands held

and used by it in the character of a private or proprie-

tary owner of a tract of land bordering on a stream,

reserved, set apart, and appropriated for a particular

purpose. This purpose was to give "permanent liomes'^

to these Indians, and all the rights attached to and con-

nected with the lands reserved, ex vi termini enured to

the Indians, and they cannot now be deprived of any of

them, nor can tbey be terminated or extinguished except

by a voluntary cession by them to the federal govern-

ment.

Kinney on Irrigation, Sec. 133.

R. R. Co. vs. U. S., 92 U. S. 733.

Any one owning lands bordering on a stream is a

ri])arian ])roprietor, and speaking generally of the rights
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of the government as the owner of sucli lands, whether

held or owned by it as public lands, or as ]^rivate, re-

served, or proprietary lands, it has at least,

"the same property and right in the streams

flowing through them as any other ])ro])rietor would

have. '

'

Long on Irrigation, See. 26.

Union Mill & Mining Co. vs. Ferris, 2 Sawyer

176.

^ Kr^l vs. U. S., 79 Fed. 241.

Cruse vs. McCauley, 96 Fed. on ]). 873.

Gould on Waters, p. 240.

Considering then, for the ])ur]iose of the argument,

the riparian rights of the complainant from the stand-

point of an ordinary ri]mrian ])ro])rietor, we most cheer-

fully concede the correctness of counsel's position (Ap-

pellants' Brief p. 80),

"that the rights of ri])arian owners are to be

determined by state laws and decisions",

and we as readily also agree with them in their conten-

tion that:

"As to the rights attaching to lands within the

territorial limits of the state, whatever has become

a settled rule of real pro])erty by the decisions of

its courts is conclusive on this court".

Ai)pellants' Brief, p. 30.



And from tliis it follows, as stated in Kinney on

Irrigation, that

:

"Whatever may be the rules adopted by the

statutes and decisions of any particular state with

reference to the rights of riparian owners and ap-

propriators, still that doctrine, heretofore described

as originating from the local customs of miners and

sustained by the legislation of Congress, is confined

in its operation to the public domain of the United

States, and all extensions of this doctrine to other

lands and other proprietors, and all additional

rules, must necessarily proceed from the states

themselves".

Kinney on Irrigation, Sec. 145, pp. 220-221.

Citing: Pomroy's Riparian Rights, Sec. 30.

What, then, are the laws and decisions of the courts

upon the subject of water rights in the State of Mon-

tana?

In Montana the settled law governing the acquisition

of a water right, and the right to the use of water within

that state, is, in a sense, sui generis. Of course, it is

clearly established that a right to the use of water for

any useful and beneficial purpose may be acquired by

appropriation, but this method of obtaining a water

right is confined

"to the ])ul)li(' domain owned by the United

States",

and by statutory enactment it has been extended to

"water on the unsold state lands."
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Tn all other oases,

"the right to tlie use of running water is a cor-

])orea] riglit or hereditament wliieli folloirs or is; em-

braced by the oirnershij) of riparian soil. It is a

corporeal right running with riparian lands".

And when it is sought to ol)tain the right to the use

of waters where ri])arian rights have attached, it can

"be acquired only by the grant, expressed or

implied, of the owner of tiie land and water".

And ^

"where the absolute title to ri])arian soil on a

stream has passed from the United States before

any right to the water by prior a])propriation has

become vested in any ])erson, no such right can be

acquired aftencards under the grant of Congress;

and tlie common-law rule as to the right of ri]^arian

owners would a])ply, were it not for the fact that the

State of Montana has by necessary implication as-

sumed to itself the ownershi]), sul) modo, of the rivers

and streams of this state and, by Sees. 1880 et se(|.

of the Civil Code, has expressly granted the right

to ap])ro])riate the waters of such streams, which

right, if properly exercised in compliance with the

requirements of the statute, vests in the appropria-

tor full legal title to the use of such waters by virtue

of the grant made by this state as owner of the

water. But this privilege or right to appropriate

the water of a stream can in any and every case be

taken advantage of or exercised onlv bv one irlto has
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riparian rights, either as owner of the riparian land,

or through grant of the ri])arian owner."

With reference to rights

"acquired by appropriation and user of the

water on the public domain,"

the same are

"founded in grant from the United States gov-

ernment as owner of the land and water,"

and

"such grant has lieen made by Congress".

As to the unsold state lands,

"the right is conferred by Sees. 1880 et. seq., of

the Civil Code, but such permission can and does

apply only to lands owned, by the state. As owner

of the stream, it has granted the right to appro-

priate the water of the stream, yet it does not pre-

tend to legalize the exercise of such privilege, in

violation of the vested rights of other land owners.

* * * It may be remarked, obiter, that the com-

mon-law doctrine of riparian rights assured to each

riparian owner the right to the reasonable use, with-

out substantial diminution in quantity or deteriora-

tion in quality to the detriment of other riparian

])roprietors, of the waters of a stream flowing by or

over his land. The doctrine of 'prior appropriation'

confers upon a riparian owner, or one having title

to a water right by grant from him, the right to a

use of the water of a stream which would Jx' iinrcas-
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onahle at the cnmmon-lair , and to this extent the doc-

trine of jirior a]:tpropriation may be said to have

abrogated the common-law rule".

The portions above (pioted are excerpts taken from:

Smith vs. Denniff, 24 Mont. 20; 50 1.. R. Ann.

737.

Now, it is undoubtedly true that Montana, at the

time (xf its admission to statehood, might have "assumed

to itself" the absolute ownershi]) of the streams and wat-

ers of the state, as was the case with Wyoming, (Kin-

ney on Irrigation, (Sec. 482), and C-olorado, (idem, Sec.

556), instead of assuming it, in the language of the

court, "sub modo", that is to say, in a qualified sense,

to-wit : in every respect regardful of and subject to the

vested and accrued rights of riparian owners.

The state might likewise undoubtedly have abro-

gated and abolished the doctrine of riparian proprietor-

ship in toto by statutory enactment, rathei- than to the

limited extent as declared by the Supreme (^ourt of the

State. But it has never done so, and it is a demonstrable

fact that from the very time of the organization of the

territory, and continuing on during the territorial re-

gime, as well as under state government, the statutory

law, as well as the decisions of the court, have recognized

and applied the doctrine of appropriation only to the ex-

tent as defined by the Supreme Court in Smith vs. Den-

nitf, supra, and at no time has there been anything either
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iii the laws of the Territory or of the State, or in the

decisions of the court of last resort, disclosing or evinc-

ing any intention to ahrogate riparian rights in favor of

rights acquired by appropriation, or to subordinate the

rights of the ri])arian owner to the rights of the appro])-

riator.

Thus the first Territorial Legislative Assembly, on

the 12tli day of January, 1865, passed an act entitled,

**An Act to protect and regulate the irrigation of lands

in Montana Territory," the first section of which said

act provided as follows

:

"That all persons who claim, own, or hold a

])ossessory right or title to any land, or parcel of

land, within the boundary of Montana TeiTitory, as

defined in the organic act of this Territory, when

those claims are on the bank, margin, or neighbor-

hood of any stream of water, creek, or river, shall

be entitled to the use of the water of said stream,

creek, or river, for the purpose of irrigation, and

making said claim available to the full extcut of the

soil for agricultural purjioses."

And the fourth section of the act was as follows:

"That in case the volume of water in said

stream or river shall not be sufficient to supply th^

continual wants of the entire country through which

it ])asses, then the nearest justice of the peace shall

n])))oint three commissioners, as hereinafter ])rovi(l-

ed, whose duty it shall be to apportion, in a just

and e(|uitable pro])ortion. a certain amount of said
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water, upon certain alternate weekh^ days, to differ-

ent localities, as they may in their judgment think

best for the interest of all parties concerned^, and

with a due reo-ard to the legal rights of alL"

In construing this Act in the case of Thorp vs.

Freed, Chief Justice Wade of the Territorial Supreme

Court, said:

m^^"li this section of the law does not mean that

there shall ])e an equal distribution of the waters of

a stream among all the ])arties concerned in such

water, without any regard whatever to the date of

location or a])propriation, then we are utterly un-

able to com])rehend the language used. It provides

that the commissioners shall apportion the water

of the stream in a just and e(iuitable manner among

all the parties along the stream. Suppose one man

had appro])riated all the waters of a stream, and

twenty other men lower down liad and owned farms

through which the stream ran, can it be doubted

that under this statute the commissioners would

have been compelled to apportion the waters of the

stream among the riparian owners equally"? It

seems to me the cpiestion does not admit of a doubt."

Thor]) vs. Freed, 1 Mont, on pp. GGH-fiBO.

Section 1, of the Act of January 12, 1865, of the Ter-

ritorial Legislature, remained u])on the statute books of

the Territory and subsequently of the State of Montana,

substantially in the same form as originally enacted, un-

til the adoption of the Civil Code of 1895, the provisions
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of tlutf code u])on the subject of water rights being the

ones referred to and construed by the Supreme Court

of Montana in Smith vs. Denniff, supra.

See also

Benton vs. Johncox, 39 L. R. Ann., on p. Ill,

where a similar act of the Territory of Washington is re-

ferred to and construed.

Moreover, while the question of the rights of ripar-

ian proprietors as against those of appropriators was

conclusively settled and determined under the laws then

in force and existing in Montana, and set out in counsels^

brief, in Smith vs. Denniff, supra, practically the same

result had been reached and the samie doctrine recog-

nized and established as controlling in Montana by the

territorial Supreme Court in the case of Thorp vs. Freed,

supra, in 1872.

The syllalms upon this point, as prepared by the

official re]^orter, and which is as follows:

'''WATER—appropriation for irrigation—ri-

parian proprietors—laws of Territory and Congress

relating to water rights—local customs. WADE,
C. J., and KNOWLES, J., have discussed these

questions in their opinions and arrived at different

conclusions. MURPHY, J., could not act as a mem-

ber of the court, and did not express any opinion at

the time the case was examined. There is no o])in-

ioii of the court and a syllabus of these opinions is

omitted by the re]iorter",
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is misleading and not borne out or verified by the facts.

The two Judges mentioned did not arrive at "different

conclusions", upon the question of the applicability and

controlling force of the doctrine of riparian proprietor-

shi}) in Montana, but the dilTerence of opinion existed

simply as to the conditions under, and the time at which

the doctrine could be invoked and applied. While Chief

Justice A^ade held tliat the doctrine of appropriation,

and any rights ac(|uired by virtue of appropriation, could

only ])e recognized with relation to lands so long as the

paramount title remained in the general government, in

other words, so long only as the lands ui)on which the

appropriated waters were being used remained public

lands, and that a grant by the government of riparian

lands abrogated the doctrine of appropriation and all

rights which might have been acquired thereunder, Judge

Knowles held that, (|Uoting from his opinion in the case

on ])]). 060-66] :

"Whatever rights the parties had in relation to

the waters of the Prickley Pear Creek, vested before

any of these parties acquired their rights to the land

under the general government. This decision, it will

be understood, does rot go to the extent of allowing

])arties to ap])ro])riate and divert water so as to pre-

vent the same from flowing over land to which a

partii had ohtained the government title after the

acquisition of this title. Jf no one before the pre-

emption and entry of land by a party has acquired

the right to divert the waters of a stream, then the
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pafent from the general government conveys the

irater as an incident to tlie soil over which it floirs.

If it lias been appropriated l)efore the time wlien

tlie patent takes effect, it does not."

Upon this point, the views of the Chief Justice, were,

quoting from liis separate opinion on ])]>. 681-682, as

follows

:

"In the case l)efore us, l)otli plaintiffs and de-

fendants have acquired titles to their lands from the

government, and when the title passed from the

government to ripariivn owners, the rights acquired

h\ prior appropriations, as applied to government

lands while the title is yet in the government and

the occupiers are mere tenants at will, is not applic-

al)le and falls to the ground. Conceding the fact,

that the government retains the right to the final

disposition of the soil and the waters flowing over

the same, and this result must inevitably follow, and

each i)urchaser from the government, of lands along

a stream, acquires all the title of the grantor, and

this title carries with it pro])erty in the soil and

water naturally flowing over the same. If this is

not the case the prior appropriator takes title to

the water as against the government.

"We therefore conclude that the doctrine, that

he who first appropriates the waters of a stream

can hold the same as against subsequent riparian

owners, for the |)uri)oses of irrigation and agri-

culture, is ina])plicable to lands situate along the

l)anks of a stream where title to such lands has
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passed from the government to riparian owners,

for the very act of transferring the title carries

with it the freehold, and this includes a title to the

water that flows over or along the boundary of the

lands thus transferred; and the act of congress of

July 26, 1866, is not at all in conflict of this view of

the case. That act is api)licable to rights acquired

wlii^e the title yet remains in the government, and

the occupiers are mere tenants at will."

These excerpts from the two o]iinions of the Judges

clearly show that there was no difference of views con-

cerning the controlling force and effect of the doctrine

of riparian proprietorship in the determination of ques-

tions relating to the use of waters, hut, as stated before,

the only difference disclosed is as to the ])articu]ar

circumstances under which it may be applied and given

effect, and tlie decision of the Supreme Court of the

United States in Sturr vs. Beck, 133 U. S. 541, estab-

lishes the correctness of Judge Knowles' position in the

Montana case.

And that doctrine has existed and been recognized

in Montana from that time to this

:

Smith vs. Denniff, 24 Mont. 20; 60 Pac. 398;

50 L. R. A. 737 ; 81 Am. St. R. 408.

Cruse vs. McCauley, 96 Fed. 369.

Willey vs. Decker, 73 Pac. on p. 214, second

column.
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fjono^ on Irrigation Soots. 10, 29, notos .S5 and Hfi.

17 Am. & Eng. Encv. of Law (2nd Ed.) pp.

491, 485.

Having thus shown that the doctrine of riparian

proprietorship, modified to the extent as defined by the

Supreme Court in Smith vs. Denniff, is recognized and

applied in the State of Montana, we now come to inquire

as to the rights of the complainant as a riparian proprie-

tor, considering the matter, for tlie jjurpose of the argu-

ment at this time, ]rarely from the standpoint of riparian

ownership, ]iutting tlie Government in the attitude of

any other riparian owner, owning and holding lands

along the stream in (piestion in ])rivate or proprietary,

as distinguished from i)ul)lic, ownership, and without

reference to other features or other elements in the case

decisive of the Government's contention in its favor.

It cannot, and will not, he successfully disputed that the

Government always has been, and it is now, a riparian

owner on the channel of Milk River, and was such before,

and at the time when, the waters of said stream were ap-

propriated and diverted by the defendants in this case.

As such ri]iarian owner, under the decision in Smith vs.

Denniff, no appropriation of the waters of Milk River

could legally be made to the prejudice of the complain-

ant's riparian rights. And for the com])lete enjoyment

of tbose rights, it was entitled

"to the reasonable use, without substantial
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diminution in quantity or deterioration in quality to

the detriment of other ri])arian proprietors, of the

waters of the stream."

Tliat is to say, it was and is entitled to the natural

flow of the water in and down its accustomed channel,

and use it for domestic jmrposes, and to a reasonahle ex-

tent for imgating its riparian lands.

T^nion Mill & ^\m. Co. vs. Dangberg, 81 Fed. on

p. lOG.

Long on Irrigation, 8ec. 11.

Pomeroy Riparian Rights, Sec. 125.

Benton vs. Johncox, 17 Wash. 277; 39 L. R. Ann.

on p. 112.

Isom vs. Nelson Mining Co., 47 Fed. pp. 200-201.

Hoge vs. Eaton, 135 Fed. on ]>. 414.

By virtue of the statutory provisions of this state,

upon the subject of water rights, quoted in counsels'

brief, as construed and interpreted by its Supreme Court,

the rights of the ri])arian pro])rietor have l)een extended

and enlarged so as to enable him, by appro])riating and

diverting, as prescribed by statute, sufficient water for

that purpose, to irrigate his riparian lands ''to the full

extent of the soil for agricultural purposes", irrespective

of the needs and requirements of other riparian owners,

whose riparian rights, either in the limited sense of the

common-law rule, or the broader sense of the statutorv
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provisions, as defined by the Court, liad not tliru afcrued

or become vested.

The very Chapter of laws, concerning "Irrigation

and Water Rights" in Montana, "in force", as counsel

correctly states, "during the period of time covered by

this controversy", and from, which some sections are

taken and quoted in appellants' brief, while others are,

for some reason, discreetly omitted, and for reference

noted as being found in "Compiled Statutes of Montana,

Fifth Division, p. 995", without, however, apprising this

Court of the year when these "Compiled Statutes"

were in fact comj^iled and in force, simply informing this

Court that these laws were "carried into" the Code of

1895, and the very first section of this Chapter of laws,

being Section 1239 of the Fifth Division of the Compiled

Statutes of Montana of 1887, at page 992 thereof, jn-o-

vided that

:

"Any person or persons, corporation or com-

pany, who may have or hold a title, or possessory

right or title, to any agricultural lands within the

limits of this territory, as defined by the organic act

thereof, shall be entitled to the use and enjoyment of

the waters of the streams or creeks in said territory

for the ])urposes of irrigation and making said lands

available for agricultural ]mr]ioses fo the full r.rfoif

of the soil thereof/'

As heretofore shown, this section, substantially in

form as it a])i)oars in the com] )i led laws of 1887, had
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been construed by the Supreme C'Ourt of the Territory

as far back as 1872, as recognizing the rights of riparian

proprietors, and to the same effect by the Supreme Court

of Washington in Benton vs. Johncox, supra.

And again tliis Chapter of laws, entitled in the Com-

piled Statutes of 1887, ''Irrigation and Water Rights",

and "in force during the period of time covered by this

controversy", expressly provided that the "Chaptei"

should not be

:

"So construed as to impair, or in ant^ iraij or

manner mteriere with, the rights of parties to the

use of the water of such streams or creeks acquirrfl

before its passage."

Section 1245, ]). 994.

And while in controversies, respecting the right to

water in the territory, the rights of the parties were to

l)e determined by the dates of appropriation, such de-

terminations were to be had:

" irith the modifications heretofore existing

under the local laws, rules, or customs and derisions

of the Supreme Court of the territory."

Section 1249.

AVhenever a person becomes entitled to the use of

water by virtue of his riparian proprietorship, sucli a

right becomes a vested right to the use of the water to

the extent of his requirements and necessities for domes-

tic, agricultural, and irrigating purposes, which right to
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tliat extent, l)eeomes sii]ierior and paramount to every

other right rii)arian, as well as l)y a|)|)ro})riation, subse-

quently initiated and obtained.

Cruse vs. McCauley, 96 Fed. 369.

And, in this connection, it is at this time unnecessary

to inciuire, although we shall have something to say upon

that point in another place, whether the complainant, at

the time of the appropriation and diversion of the waters

of Milk River by the defendants, had become entitled to

or vested with the right to use the waters of the stream

in question to the extent warranted under the state

statute, as defined by the Supreme Court of the State, or

whether it was confined to the use authorized under the

doctrine of riparian rights. As against the" defendants

it was then, at any rate, and in any event, entitled to the

natural flow of the waters of the river down its ac-

customed channel to the ])lace of its riparian uses, to-wit

:

the Ft. Belkna]) Indian Reservation. And no law in

force in the State of Montana pretends, in the language

of the Montana Court, "to legalize the exercise of the

right to ap])ro])riate the water of the stream, in violation

of such vested rights."

We have heretofore shown, in another ]iart of this

brief, that the lands and waters in this suit, never were

or became public lands and waters subject to or affected

by any law, state or federal, authorizing the appropria-

tion of the waters found u])on the public domain. But in

the preceding discussion of the question of riparian
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rigbts, we have assumed, for the purposes of the argu-

ment, that they at one time were or might have been so

subject to such laws, and in tlie consideration of the sub-

ject of the riparian rights of tlie complainant, we have

l)laced the government in exactly the same position that

a ])rivate in^Jividual would occupy, seeking to protect

his riparian rights in the waters of a stream, as against

subsequent appro])riators, as the same are recognized,

established and enforced under the system of laws gov-

erning water rights in the State of Montana. We have

seen that in Montana riparian rights are recognized and

protected as fully and com])letely as the rights acquired

l)y appropriation. And we submit that it makes absolut-

ely no difference, for the i)roper deterniination of this

suit, what ])articular system of laws relating to water

rights may have been established in other states or

districts, or what particular doctrines or principles have

been enunciated by the courts of last resort in other

jurisdictions as governing them. The law which controls

in this case, as appellants' counsel concede, upon the

(piestion of ri])arian rights, is the law which prevails

upon the subject in Montana.

Thus in Kinney on Irrigation, the rule of law is laid

down as follows

:

"When a grantee of the United States obtains

title to a tract of land through or adjoining which

a stream of water runs, and the waters of a stream

have not hitherto been a])))ro])7'iated, the grantee's
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patent is not subject to any possible appropriation

which may be subsequently made by another i)arty,

unless the State or Territory in which the land is

located has, by statutory enactments, abolished the

common law theory of riparian rights. Tf the land

granted before any appropriation has been made is

upon the public domain, within the boundaries of

a State, the riparian rights of the grantee must be

determined and regulated ivholly by the municipal

law of the State, over which Congress has no power

whatever to legislate. And unless there is a State

law upon the subject abolishing or modifying the

common law of riparian rights within that State,

subsequent appropriators of the stream must take

the water subject to all of those rights of the ri])arian

grantee. '

'

Kinney on Ir,rigation, Sec. 185, p. 205; Sec. 145,

pp. 220-221.

Pomeroy Riparian Rights, Sec. 30.

And that the doctrine of ri]:)arian rights has not been

and never was abolished in Montana, and that the laws

of that State authorizing and permitting the a])propri-

ation of water, do

"not pretend to legalize the exercise of such

privilege, in violation of the vested rights of other

land owners,"

has been distinctly and eni])hatically declared.

"As well", says the Court, "might it be said
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tliat by reason of the game laws, permitting all

])ersons to fish in the streams of this state, it there-

fore follows that anyone has a vested right to exer-

cise this privilege whenever there is a stream, in

defiance of the vested rights of the ])r<)i)ei'ty owners,

—that is to say, by reason of the game laws a land-

owner has no rights which a fisherman is bonnd to re-

spect. The mere statement of such a proi)Osition is a

demonstration of its fallacy. It is therefore a])parent

that absolute legal title to a water right can (mly be

acquired by grant, express or implied, of the ri])aria]i

owner of the land and water."

Smith vs. Denniff, 24 Mont, on ]). 24.

Cruse vs. McCVnuley, OG Fed. ;H)9.

This is the inter])retation of the water right law of

Montana by its highest court, and, as appellants' counsel

themselves concede, it is l)inding and conclusive. As

was said by Mr. Justice Field in Christy vs. Pridgeon,

4 Wall. 196, on page 203, in speaking of a law of the

Repul)lic of Mexico which had subsequently become, in

effect, a local law of the State of Texas:

"The interpretation, therefore, placed upon it

by the highest C^ourt of the state nuist, according to

the established principles of this court, l)e accei)ted

as the true interpretation, so far as it applies to

titles of lands in that state, irhatever may he ovr

opinion of its original soundness. Nor does it matter

that in the courts of other states, carved out of the

territory since ac(|uired from Mexico, a diffcrcvt
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interpretation may have been adopter]. If such be

the case, the courts of the United States will, in con-

formity with the same principles, folloiv the different

ruling r/.s far as it affects titles in those states.'^

Cited and quoted in

:

Bank of Humboldt vs. Glass, 79 Fed. TOG.

To the same effect:

Walker vs. New Mexico <S: K. P. E. Co., 165 U.

S. 593.

III.

To pennit the diversion of the waters of Milk River

by the appellants would be violative of the treaties, con-

ventions, and agreements made between the United States

and the Indians residing upon the reservation, and would

deprive the Indians of rights and i:>ro])erty reserved by

and secured to them under the terms of such treaties,

conventions* and agreements.

The learned Judge ]:»residing in the Court below held

that in his judgment, "when the Indians made the treaty

granting rights to the United States they reserved the

right to the waters of Milk River, at least to an extent

reasonably necessary to irrigate their lands." The cor-

rectness of this conchision has already been incontrovert-

ibly established in the preceeding part of this brief, and

flint inde])endently of and without I'eference to the ])ar-
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ticular terms of the treaties or conventions in question

as to the ol)jeets and purposes therein referred to for

which the reservation was to ))e used and to wliich the

lands were to he devoted.

We have seen that riparian rights are sucli as attacli

to the ownership of land through, or past which, a stream

runs, and that these rights are not mere easements or

appurtenances, but are inseparably annexed to the land

and a part and ]mrcel of the land itself. And it is

equally well settled, that as a part and |)arcel of the land,

they ])ass with the land niflioiif any express rcserva-

fi())i or (jnoit.

Pomeroy's Riparian Rights, Sec. 152,

Benton vs. Johncox, 89 L. R. Ann. ]^\^. 109-110.

24 Ency. of Law, 2nd Ed. ]). 981 and note 8.

Schwab vs. Beam, 86 Fed. on p]). 42-43.

Long on Irrigation, Sec. 78.

17 Ency. of Law, 2nd Ed. ]>. 498.

Obviously counsel are therefore grievously mis-

taken in their contention that: "If any such reservation

is contained in the treaty it is there by implication".

The property and property rights that were actually

and expressly reserved for the use and benefit of the

Indians, by the terms and provisions of the treaty, pro])-

erly construed and interpreted, included the lands and

the cor]ms of the water withiu the limits of the reserve
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nse of the waters of the entire stream bordering on tlie

reserve.

A consideration of the treaties, conventions and

agreements between the Government and these Indians,

without taking into account in the discussion of that

phase of the case, any rights accruing to and vested in

the United States and the Indians by virtue of riparian

proprietorship as heretofore discussed and referred to,

leads to precisely the same result. Prior to the 1st day

of May, 1888, the entire northern part of Montana north

of the Missouri River and extending from the main

range of the Rocky Mountains eastward to the Dakota

line, was Indian country, reserved and set a])art by the

treaty of 1855 and 1856, as an Indian Reservation, and

the home and place of abode of the Indians whose rights

are involved in this suit. By the terms of that treaty

the Indians reserved to themselves the "uninterru|)ted

privilege of fishing" in the waters of the stream, and

exacted from the Government, in consideration of var-

ious concesssions made by them, financial aid "in estab-

lishing and instructing them in agricultural and mechan-

ical pursuits". (Article 10 of the Treaty, 11 St. at L.

p. 659.). As has been seen their territorial al)iding

phice, as defined by the treaty of 1855-1856, was reduced

by tlie i\ct of A])ril 15, 1874, to that ])ortion of Montana

lying north of the Missouri River, and finally in 1888.

sei)arate reservations, and among them the Ft. Belknai*
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Tndian Reservation, were, by agreement and witli tlie

consent of the various Indian tribes theretofore inhal)it-

ing the Indian country east of the Rocky Mountains,

carved out of and reserved from the vast tract of what

was then, and always tlieretofore had been, Indian coun-

try, as and for the "])ermanent homes" of the various

tribes and groups of tribes of Indians parties to said

treaty or agreement. The territorial limits of the separ-

ate reservations were narrow and confined as compared

with the areas formerly occupied by these Indians in

common, and all lands, so formerly occu]iied by them,

but not included in the newly established smaller se])ar-

ate reservations, were ceded and relinquished by the In-

dians and Indian tribes to the general government. But

in thus voluntarily I'elinquishing their proj^erty rights

to so large and extensive a domain, the Indians not only

declared and made known the reasons which prompted

them to do so, but they also defined the objects and pur-

poses which they had in view, and the advantages which

they believed would result to them by agreeing and con-

senting to this new arrangement. Besides, in considera-

tion of the cession to the United States, and the relin-

quishment of valuable property and property rights,

they again exacted in the most deliberate, ])recise and

emphatic manner, in return for these valuable conces-

sions made l)y them to the Federal Government, the same

as they had done in 1855-1856, the financial aid, and the

assistance of the General Government in other respects,
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for the accomi>lislimeiit of the various objects and pur-

poses which, according to the treaty or agreement, was

the moving cause which actuated the Indians to negotiate

witli tlie Government, and induced them to surrender

large portions of their former possessions

Now, the treaty of 1888 most clearly speaks for it-

self as to the causes and reasons which promted the In-

dians to divest themselves of these large quantities of

territory, as to the objects and pur])oses thereby intruded

to be subserved, and the result which the Indians hoped

and expected to obtain. The causes were that

:

"Whereas the reservation set apart by xYct of

Congress approved April fifteenth 1874 * * *

is wholly out of pro|)ortion to the number of Indians

occupying the same, and greatly in excess of their

present and prospective ivants,"

the Indians, in view of that condition of affairs, ]ilainly

apparent to and recognized by them, were

"desirious of dis])Osing of so much tJierof as

they did not reciuire."

But they did not intend to give it away, nor did they

recognize the legal or moral right in any one to take it

from them. They desired to dispose of it, offered to dis-

])ose of it, and finally did dispose of it for pay—for a

valuable consideration—intended and designed to be used

for the consunnuation of a certain clearly ex])ressed jnir-

pose, to wit

:
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*'in order to obtain the means to enable them to

l)ecome self-snpporting/z.s a pasioial and agricuUural

people, and to educate their children in the paths of

civilization."

And:

'* Therefore, to carry out such purpose",

they ceded and relinquished to the United States those

portions of their former reservation which were not re-

()uired for their ])resent or futvire wants.

25 Statutes at Large, on pp. 113-114.

This is the unequivocal language of the Indians them-

selves as to the reasons why, and the purposes for which,

the cession was made. It is their own declaration as to

the policy which was to govern their future course of ac-

tion, and the ends which they thereby hoped and ex])ected

to attain. Does it take *'a flight of the imagination", as

counsel contend, to conceive that the Indians meant just

exactly what they said, viz : that they desired and in-

tended to engage in "agricultural pursuits," but needed

means and assistance to enalile them to do so. Is there

anything in this language of the Indians, declaring their

wish and intention to become producers,—self-sustaining

factors in industrial life—that the rights and privileges

reserved by and conferred upon them to enable them to

do so, were rights "which they did not then claim, and

would not now exercise but for governmental compul

sion". It is undoubtedlv true, as counsel say, that "the
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irrigation and cultivation of the Indian lands is a policy

of the Indian Department", but whatever may be the

"practice" in this respect as regards other Indians, it

is plain that the Indians whose rights are involved in

this case have themselves unmistakably declared in favor

of that very policy. And whatever rights they obtained

and secured by the terms of the treaty or agreement, for

the purpose of enabling them to carry out this policy and

realize the objects and purposes thereby designed, should

be and will be protected and enforced by and in every

court of the land.

In the words of the Supreme Court of the United

States in Leavenworth R. R. Co. vs. IT. S., 92 U. S. on pp.

746 and 747

:

"That lands dedicated to the use of the Indians

should, upon every principle of natural right, be

carefully guarded by the government, and saved

from a possible grant, is a proi)osition which will

command universal assent. * * *

"Every tract set a])art for special uses is re-

serv^ed to the government, to enable it to enforce

them. There is no difference in this respect, whether

it be appropriated for Indian or other purposes.

There is an equal obligation resting on the govern-

ment to require that neither class of reservations

be diverted from the uses to which it was assigned."

Now, "in consideration of" this cession, the Federal

(lOveninient unreservedly obligated and took it u))on it-

self, not as a matter of favor, gift or gratuity, but in pdii-
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ment of a debt incurred and eonti-acted for valVialile i)ro])-

erty and property rights ()l)tained by it in a transaction of

bargain and sale between it and tlie Indians, to furnish

the Indians the financial aid and other assistance de-

manded by them to carry on industrial ]wrsuits, and in

that way "become self-sup})orting, as a ])astoral and

agricultural people." The ITnited States "agreed", to

expend annually for a period of ten years, large sums of

money, for the purpose of furnishing said Indians with:

"Cows, bulls, and other stock * * * (igri-

eultaral and mechanical implements, * * *

school buildings, mills, and blacksmith, car])enter

and wagon shops as may be necessary, in assist in fi

the Indians to build homes and inclose their farms,

and in other respects to promote their civilization,

comfort and improvement."

Article III, 25 St. at L. 114.

And

:

"In order to eneoarac/e habits of iiidiistr)/, and

reward labor,"

it was further provided, understood and solemnly agreed

l)etween the contracting parties,

"that in the giving out or distribution of cattle

or other stock, goods, clothing, subsistence and agri-

cultural implements, as provided for in Article III,

preference shall be given to Indians who endeavor

by honest labor to sup]iort themselves, and especially
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to those who in good i'aitli iiiulcrfakp the culiivatinn

of the soil, or engage in pastoral ])nrsuits, as a

means of obtaining a livelihood."

Article V, 25 St. at L. on pp. 114-115.

Now it would seem, in view of the plain language

employed, that there could l)e no room for doubt, or any

difficulty in determining, as to just what was meant and

intended by the parties to the treaty. But it was con-

tended by the learned counsel for defendants in the court

below, that no intention is evinced or manifested by these

agreements and stipulations that either the Indians or

the Government contemplated the use of the waters of

Milk River as an agency with which to effectuate the

objects and purposes mentioned in the treaty. And now

it is here asserted that "the right to irrigate lands was

not a right possessed", nor ever exercised, or "then

claimed" by the Indians, and to say that when the Indians

declared their intention to carr-y on "agricultural pur-

suits", and become "an agricultural people", they in-

tended and expected to carry on those pursuits by means

of irrigating their lands, it would be forcing a construc-

tion of the terms of the treaty in such a way as to imply

and signify "the practice of agriculture not as ])ursued

by the Indians, but as developed by the scientists of mod-

ern times." It may here be suggested, in ])assing, that

counsel seem to forget that, in the language or Mr.

Kinney, (Kinney on Irrigation, Sections 10-17),

"irrigation is a very ancient art and was ])ract-
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iced by the earUesf nafious of the rarfh u])oii a most

maf/iiificenf scdle
'

',

and that

:

''prol)ahly the greatest souvenir left by the ah-

original races of North America is to be found in

the maze of prehistoric canals found in the Salt

River and Gilla Valleys of Arizona,"

water and irrigation systems constructed at a time, it is

safe to assume, when the hoary forefathers of counsels'

"scientists of modern times", garbed in skins, were still

groping along, mentally and intellectually, in Cimmerian

darkness.

Be that though as it may, in the language of Mr.

Justice McKenna, in the Winans case, correctly quoted

in appellants' brief:

"How the treaty in question was understood

by the Indians may be gathered from the circum-

stances.
'

'

And in the inter])retation of the language used, it

is to be construed

:

"Not according to the technical meaning of its

words to learned lawyers, but in the sense in u-hiclt

they would naturally he understood by the Indians/'

As stated by the Supreme Court of the United States

in Jones vs. Meehan, 175 U. S. on ]). 11

:

"In construing any treaty between the United

States and an Indian tribe, it must always (as was
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pointed out by the counsel for the appellees) be

borne in mind that the negotiations for the treaty

are conducted, on the part of the United States, an

enlightened and powerful nation, by representatives

skilled in diplomacy, masters of a written language,

understanding the modes and forms of creating the

various technical estates known to their law, and

assisted by an interpreter employed by themselves;

that the treaty is drawn up 'by them and in their own

language; that the Indians, on the other hand, arc

a weak and dependent people, who have no written

language and are wholly unfamiliar with all the

forms of legal expression, and whose only knowledge

of the terms in which the treaty is framed is that

imparted to them by the interpreter employed by the

United States; and that the treaty must therefore

be construed, not according to the technical meaning

of its words to learned lawyers, but in the sense in

ifJiicJi thcji irould naturtdhj be understood by the

Indians."

What then were the circumstances surrounding the

making of the treaty, and what was the meaning or sig-

nificance of the language used as the same must have

"naturally" been understood by the Indians? It was a

well known, fully recognized and established fact that

not a foot of the ground embraced within the Indian

reserve could be cultivated or made i^roductive, either

as a grazing or farming country, without water for irri-

gation. Without water it would remain for all time to

come, a dry, arid, and barren waste. Indeed, in the
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language of appellants' counsel, "the land would be

worthless without water". From time immemorial these

Indians and their fathers had enjoyed and exercised

"the uninterrupted privilege of fishing" in the waters

of this stream from its source to its mouth. Thev^had

that right then and they have it now throughout the

length of the stream which still remains a part of the re-

servation.

Can there he any question as to how these Indians

must "naturally" have understood the treaty of 188^?

Why, at that time, not a drop of the waters of the stream

was or had ever been taken from its channel by a white

man for any purpose. The entire stream was then and

always had been a part of the Indian country, and a part

of the Indian reservation tlieretofore occupied by them.

They and their fathers, from time immemorial, had seen

the waters of the stream flow down past and through

their reservation in abundance, and at no time had they

known or seen the channel of Milk River other than as

a flowing, living stream. When the extent and area of

the new reservation was determined and defined by

treaty and agreement, one half of the stream was spec-

ially, particularly, and carefully reserved as a part and

portion of the reservation, and while at that time the

Indians may not have made use of much, if any, of the

waters for irrigating purposes, they knew that the very

object and puri)ose which actuated them in consenting

to a diminution of their territorial domain, to-wit:
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"To obtain the means to enable them to l)e('ome

self-supporting as a pastoral and agricultural

people/' *^

required the use of these waters to enable them to ac-

complish those very objects and purposes. With all of

these things before them, it would be preposterous to

assume that they understood their bargain with the Gov-

ernment in any other way than that there was secured

and reserved to them the flowing, living stream as they

had always known and seen it.

Indeed, why was it,—if it was not for the ]nirpose of

assuring, satisfying, and convincing the Indians by the

most conclusive and persuasive evidence of which they,

with their limited knowledge and experience, and in their

narrow intellectual capacity, could have any conception,

that they had in fact and in law secured and reserved,

and that they would at all times have for their undis-

turbed use and enjoyment, the necessary waters to carry

on the industrial pursuits and exercises all other rights

secured to them by the treaty—that the initial point of

the boundary line of the Ft. Belknap Reservation was

placed

:

"In the middle of the main channel of Milk

River opposite the mouth of Snake Creek",

and then after defining the western, southern, and east-

ern boundaries, again returned and extended:

"to a ])oint in the middle of the main channel
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of Milk River opposite the mouth of Peoples Creek,

and thenee up Milk River, in the middle of the main

chmmel thereof, to the place of beginning."

25 St. at L. p. 124.

Why this precise, careful and emphatic language in

defining the center of the river as the northern boundary

line, thus making and constituting the one half of the

main channel of Milk River with its waters a part and

portion of the reservation, if it was not the intention, as

well as the understanding, of the parties to this treaty,

that the waters, absolutely demanded for the consumma-

tion of the ]uirposes and objects for which the reserva-

tion was established, should enure to the benefit

of the Indians as much so as any other part or portion

of the premises confined within the boundaries laid down.

Nor did the Government interpret or understand

the treaty in any other way. In fact counsel themselves

say that "the irrigation and cultivation of Indian lands"

is the policy of the Government. It never did claim, nor

does it now assert, that there was a surrender by the

Indians of their rights to the waters of the stream. It

knew that the agricultural, pastoral and other pursuits

mentioned in the treaty could not possibly be carried on

without the use of these waters. It did not ask for, and

it did not get a surrender of the fishing rights and ])riv-

ileges, or any other right held by the Indians in and to

the waters of the stream, on the contrary, the stream it-

self was incorporated in and made a part oi rtie reserva-
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tion. It knew that the waters of the river were, in the

language of tlie Supreme Court in the Winans ease, ''not

much less necessary to the existence of the Indians than

the atmosphere they hreathed", and in order to fulfill

the treaty obligations to which it had become solemnly

bound, it then and thereafter appropriated and expended

large sums of money to enable and to assist said Indians

to

"enclose and irrirjafe their farms."

Article II, Treaty of October 9, 1895; 29 St. at

L. 351.

And the fact is that the largei* ])ortion of the funds

provided for the advancement and improvement of the

Indians by the terms of these various treaties and agree-

ments, was used and expended in the construction of

dams, canals and water ways with and through which to

utilize the waters of Milk River for irrigation and other

useful and beneficial purposes upon the reserve.

IV.

We have now come to a consideration of the case of

KRALL VS. UNITED STATES,

which arose in the District of Idaho, was decided by this

Court in 1897, and ui^on which the counsel for appellants

seem to rely with a consideral)le dis])hiy of confidence.

Tlicy sMy, in effect, that the (piestions involved here were
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determined adversely to tlie Government there, and that

the i)rinciple enunciated in the Krall case, is determinat-

ive in favor of ajipellants in the case at bar. That coun-

sels' assumtion, as to the o|)erative effect of the decision

of this Court in the Krall case, is based u])on false and

erroneous premises, becomes clearly apparent upon a

reading of the Court's opinion and an examination of

the facts and circumstances upon which it is ])redicated.

Idaho was organized as a Territory, and a territorial

government was established, on March 8, 1868. (12 St.

at L. p. 808 et seq.). All lands embraced within the

l)oundaries as defined, exce])t Indian reservations, became

a part of the Territory and were included within its ter-

ritorial limits and " }iirisrlirfi())i'\ (Sect. 1, p. 809). Its

legislative power extended "to all rightful su])jects of

legislation consistent with the (Jonstitution of the United

States", (Sect. H, ]>. 810), and "the constitution lUtrl aU

Idles of the United States, not locally inapplicable", had

"the same force and effect within said Territory as else-

where within the United States". (Sect. 18, ]>. 818).

The Act of C^ongress maintaining and ])rotecting tlie own-

ers of vested rights to the use of waters on the ])ubli('

lands acipiired by a])])ro])riation, ])rovided the same were

"recognized and acknowledged by the local customs,

laws, and the decisions of the courts," was ])assed in July

18(56, (Sect. 2889 Rev. St. ; 14 St. at L. p. 258), and during

all of this time and thereafter "C^ottonwood Creek", was

a stream flowing upon and was embraced within the
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public domain, to which class of hinds the Act of July

1866 was applicable. The waters of Cottonwood Creek

were therefore free and oi)en to appropriation, provided

the local customs, laws and the decisions of the courts

recognized and acknowledged the acquisition of rights

to the use of water bv that means. It is and always was

so recognized and acknowledged in Idaho, not only as

a means to acquire a water right, but as the only and

exclusive means of acquisition. The doctrine of riparian

rights does not exist there. The courts of Idaho call it

a " phantom' \ and it was then, is now, and always has

been considered a stranger in the land. Appropriation,

governed by the "maxim first in time, first in right" is

the "settled lau" there.

Drake vs. Earhart, 23 Pac. on p. 542.

In 1868 the War Department appropriated, for gov-

ermental purjwses, 640 acres of land upon the banks of

Cottonwood Creek, and ]irocuring the same to be re-

served "by presidential proclamation", established

thereon a military post. But, in the language of the

majority opinion of the Court, "the creation of the re-

servation for military post purposes did not destroy or

in any way affect the doctrine of appropriation thui? es-

tablished by the government in respect to the waters of

nonnavigable streams upon the public lands", nor, upon

the same line of reasoning, would it have destroyed or

affected riparian rights if they had existed and been

recojmized in that District. The Government became a
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riparian proprietoi", l)ut in a country where the fact of

riparian proprietorship conferred no privileges, and

where riparian rights were not recognized or known.

It located its establishment n])on the banks of a stream,

the waters of which had been, at all times prior thereto,

subject to the operation of territorial customs and laws

governing the right to the use of the waters, and the

doctrine of riparian proprietorship, and the rights in-

cident thereto, having been abolished, the acquisition of

a right to the use of such waters in any way or manner

other than as so defined and prescribed by such laws

was barred and precluded. And if, as was held in the

majority opinion of the Court, the government has, "in

respect to the waters of nonnavigable streams ui)on the

public lands" no "superior right to any which citizens

can acquire", then, indeed, the government could ac(|uire

no greater right to the use of the waters of the stream

than any citizen and resident of Idaho could have ac-

quired by merely obtaining title to, and taking possession

of, the land.

Such was the situation and such were the facts and

circumstances in the Krall case, and clearly they are in

every way and in every feature different from and dis-

similar to those in the case at bar. In the Idaho case

the lands were and, since the organization of the Terri-

tory, always had been a i)art of the public domain, here

the lands in question never were or became public lands.

There the waters of the stream were and alwavs had
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been subject to appropriation, under state and federal

laws, here neither state nor federal laws providing for

the appropriation of water ever were or became oper-

ative upon them. There the government came in sub-

stantially like any other person taking possession for

private and ^proprietary uses of a portion of the ])ublic

domain. Here the lands and waters, and the rights in-

cident and appertaining thereto, had never been held in

any other capacity than that of reserved or proprietary

ownership. There the particular uses and ])urposes for

which the reservation was established did not im]:>ly or

even give rise to the inference that for its existence and

maintenance the use of the waters of the stream would

be re(|uired, Imt here it was known and understood that

the waters and the use thereof were a .'^iue qua non as

much so as the land itself. There the rights incident to

ri]^arian p]"n])rietorshi]i were entirely wanting*, here they

are fully recognized and enforced. There the Govern-

ment did not acquire proprietary ri])arian ownerslii]y

until it selected from the jmlilic domain, thus subject to

the limitations which the policy of the territorial govern-

ment im]iosed, the tract in (iue«tion for governmental

uses, hei'c the government and the Indians, from time

immomoi-ial. have been i)r()])rietary ri])arian owners,

free from and independent of any state or federnl legis-

lation conceining ])ubli(' hinds and waters. And when

the ronnerly more extensive territorial domicil of these

hidians was reduce:!, tliey expressly resei-ved the waters
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and the use of tlie waters of Milk River for their use and

enjoyment at and ui)on tlieir plaee of al)ode. This reser-

vation, therefore, and everytliing" a])pertaining thereto

and ponneeted therewith, was not one estahlished, in tlie

language of the majority o])inion in the Krall case,

"suhsequent to the time when the government,

hy its eonduet in recognizing and encouraging the

local custom of ap])ropriating the waters of the non-

navigahle streams upon the puhlic lands for agri-

cultural and other useful ]mr])oses, had hecome

hound to recognize and ]n'otect a right so acquired,"

and, "subsequent, also, to the passage of the act of

Congress of July 26, 1866, making statutory recog-

nition of that right, and confirming the holder in its

continued use, '

'

hut on the contrary, its existence reaches way beyond.

Now, aside from the question of the reservation

and the retention by the Indians of the waters and the

right to the use of the waters of Milk River, as hereto-

fore discussed; and aside from the consideration of other

features in this case so greatly at variance with those

of the Krall case, we take it that no one would pretend

to say that the ])rinciple of that case is applicable in a

locality where the doctrine of riparian rights is recog-

nized as fully as it is in Montana. As conceded by the

counsel for the appellants, in such case "the rights of

riparian owners are to be determined by the state laws
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and decisions," and such decisions are "conclusive on

this (*ourt."

Appellants' Brief, p. 80.

As stated in Kinney on Irrigation, commenting on

the decision of the Supreme Court of the United States

in Sturr vs. Beck, 133 IT. S. 541, involving the rights of

an ap])ro])riator of water as against the rights of a

riparian owner, in a locality where hoth rights were re-

cognized and enforced:

"It settles the law that there are in certain juris-

dictions which recognize and ])rotect the common

law theories of riparian rights in the arid region

tii-o distinct water systems—one hased upon a pos-

sessory right by the mere appropriator of the water

to some beneficial use or purpose, and the other

based ui)on the ownership of the land through or ad-

joining which the stream flows. This also settles the

case that except in those States and Territories

which have enacted statutory provisions abolishing

what is known as the common law riparian rights—
those ri|)arian rights will be protected by the highest

judicial tribunal in the country, as against all subse-

(juent ai)pro])riators of water naturally flowing over

or adjoining the lands."

Kinney on Irrigation, Sec. 220.

And that they are recognized, protected, and en-

forced by tlie highest tribunals in the State of ]\fontana

is conchisivelv settled, as we have shown, in:
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Thorp vs. Freed, 1 Mont., 651.

Smith vs. Denniff, 24 Mont. 20.

Ornse vs. Me(\nulev, 9fi Fed. 809.

Not only were the waters and the nse of the waters

of Milk River reserved to the Indians ])y the terms of tlie

treaty of 1888, Init they were actually appropriated.

Upon this point counsel urge that while the affidavits

filed on behalf of the several defendants tend to show

that each of them has complied with the several require-

ments of the state law to make a valid appropriation of

the waters of Milk River, there is no claim that the

United States or any one in its behalf has complied with

the law. In reply it would suffice to say, as repeatedly

held by this Court, that the property and the property

rights of the United States and its wards are not affected

])y state enactments.

McKnight vs. U. S., 130 Fed. 659.

Pond et al., vs. U. S., Ill Fed. 989.

The Sn])reme Court of Montana, in speaking of

statutory recjuirements governing the acquisition of

water rights by appro])riation liy ]^rivate individuals,

said

:

""W'lien the government had the reservation, it

owned both the hind included therein, and all the
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water running in the near-by streams to which it had

not yielded title. It was therefore unnecessary for

the government to " appyopruifc'' the water. I[

owned it already. All it had to do was to take it

and use it."

Story vs. Wolverton, 78 Pae. p. 590.

So likewise in Nevada Ditch Co., vs. Bennett. 45

Pac. on page 484, the Supreme Court of Oregon said

:

"In the Pacific Coast states, Congress has re-

cognized the privilege of ]irivate citizens to acquire

usufructuary interests in the waters of public

streams independent of riparian ownership. This

is but one way. however, of disj^osing of the public

domain. A new and ]ieculiar right is carved out of

it and settled upon private persons, either in their

individual or corjDorate capacity. Now if such an

estate may be carved out of the public domain for

an individual, it may be reserved by the general

government ; but the waters of nonnavigable streams

are part of such ])ublic domain, and hence the prop-

erty of the government, which may lay hold of and

use them, frithouf faking any of the steps made neces-

sarij to otttain a usufnietuary interest therein by

private individuals. But if it would prevent indi-

viduals from acquiring interests by prior appropria-

tion, it would seem that there should be a reser^^a-

tion made of such waters, either by act of Congress,

or some executive order."

Such a reservation was made in this case. As has

been seen, tlie ])Ui"pose which induced the Indians to dis-
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pose of those ))ortions of tlieir former holdings which,

they did not need for their "])resent or i)rospeetive

wants", was to ohtain tlie means to enahle them to he-

eome "se]f-sn])])orting", as a ])astoral and af/rioill iiral

people," and in order to enable them to accomplish this

liolicy, the government, on its part, agreed to fnriiish

tliem the means, to supply "cows, hulls, and other stock

* * * agricultural and inechanical im])lements," and

"in order to encourage habits of industi'y and reward

labor", it was ex])ressly agreed between the contracting

parties, that in the chstribution thereof, preference

siiould be given "to those who in good faith undertake

the cultivation of the soil, as a means of obtaining a

livelihood." Hut to do this—that is to cultivate the soil

"as a means of obtaining a livelihood,"—the waters of

the stream were as imperatively needed and required as

the soil itself, as was fully known not only to the govern-

ment but to the Indians as well. Both soil and water

were there, and in order to satisfy the Indians in, to

them, the most convincing manner that they were to have

and retain both soil and water, the boundary line of the

reservation was placed in the center of the stream. This

was, in the language of the Su])reme Court in Sturr vs.

Beck, 133 U. S. 541, an "appropriation of ])ot]i land and

water" which, according to the decision in that ease,

carried with it the right to the use of the water.

Not only was this in fact and in law an ai:>pro|)ria-

tion of both land and water, Imt in the language of Judge
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Field in Carpenter vs. U. S., Ill U. S. 347, it was

"notice" to the world that the waters in question, and

the whole thereof, if necessary, would l)e used for the

purposes enumerated in the treaty.

Thus in Schwab vs. Beam, 86 Fed. on pp. 42-48, a

case decided by Judge Hallet in the IT. S. Circuit Court

of the District of Colorado, a state where the doctrine

of appropriation is recognized and enforced to its fullest

extent, and the Judge delivering the o])inion, himself,

as he states

:

"An early advocate of the right to appropriate

water for irrigating lands, as always understood and

maintained" in that state, and desiring ''to recog-

nize and enforce the principle on which it stands in

every case to which it may be applicable,"

in discussing the rights incident to a placer location upon

the banks of a stream to use the waters of the stream

in tlio working of the claim, said

:

"A placer location ex vi termini imports an

aImpropriation of all waters covered by it, in so far

as such waters are necessary for working the claim.

This is true especially when the location covers both

banks of the stream, l^ecause there is a reasonable

presumption that the locator intends to work the

channel and the banks, wherever he may find })ay

dirt. A ])lacer claim cannot be worked without

water. '

'

See also

:

Crandall vs. Woods, 8 Cai. 136.
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So ill this case, the reservation cannot ])ossib]y lie

farmed or cultivated without water, but that it was de-

signed and intended to be farmed and cultivated, does

not rest here, as in the Schwab case, supra, simply on a

"reasonable |)resum])tion", but such is the ex]iressly

declared and defined object of its establishment and ex-

istence.

o

V.

A great deal is contained in the brief of counsel for

the appellants concerning grants of this and grants of

that, assumed by them to have been made by the general

government, and much is sought to be made out of the

fact that by the third section of the Act of (Vnigress rati-

fying the agreement, (25 St. at P. ]i. 133), the lands not

embraced within the boundary lines as fixed in the in-

strument defining the limits of the reservation, were

made a part of the ]iublic domain and open to the opera-

tion of certain laws governing in the acquisition of title

to public lands. Of course, it should be noted that the

very section of the statute relied on is applicable only

to such "lands to wliich the right of the Indians is ex-

tinguished under the foregoing agreement," and it is

well settled that "where rights claimed under the United

States are set up against it, they must be so clearly de-

fined that there can be no question of the pur]iose of

(Congress to confer them."

Leavenworth R. R. Co. vs. U. S., 92 U. S. 73,3..
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that by the ])rovisions themselves of this Act any rights

were conferreil upon prospective settlers to the use of

the waters of Milk River, hot they contend that as the

lands ceded by the Indians were expressly made subject

to entry under the homestead and desert land laws, and

as they would be "worthless without water", that of

i-iecessity the waters of the stream became likewise sub-

ject to a])i)ropriation for use u])on the lands, because

u])on any other hy])othesis, counsel say, "the Act of Con-

gress throwing open to settlement the land ])urchased

from the Indians became a nullity, for the reason that

the lands were not capable of lieing settled undei* the

laws a])plical)le to them without the use of the water".

Just upon what basis or theory of reasoning a presump-

tion of that kind should be invoked and ai)plied in behalf

of defendants, and denied as regards the Indians, whose

lands, reserved to them for '

' agricultural pursuits '

', are,

as to productiveness without water, in precisely the same

situation as are the lands of the defendants and that

ceded by the Indians, it is hard to conceive. Besides,

the mere fact that the land had been opened to entry

im]iosed no obligation on any of the defendants to make

entry, but which, if made, was made with notice of and

subject to existing rights.

it is undoubtedly true, as counsel say, that the Act of

Alnrch ;>, 1S77, as amended in IcSDl, conmionly known as

the "Desert Land Act", and undei- the ])rovisi()ns of
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which some of the defendants are said to have acquired

their lands, recognizes tlie doctrine of a])])ro])riation

under state laws, but whatever rights or privileges the

Act in question grants or confers, they are and shall be,

in the very language of the Act:

'^subject to existing rights."

1 Su]ip. Revised Statutes, ]). 137.

And the rights of the Indians to the use of the waters

were "existing rights", reserved and secured to them

by the provisions of the treaty. As was said by the

Supreme Court of the United States in R. R. Co. vs.

Roberts, 152 U. S. on ])p. 117-118

:

''It has always been held that the occupancy of

lands set apart by statute or treaty with them for

their use, cannot he disturbed by claimants under

other grants of the government."

Cruse vs. McCauley, 96 Fed. on p. 874.

Besides

:

"All grants of this description are strictly con-

strued against the grantee. Nothing passes but what

is conveyed in clear and explicit language."

Story vs. Wolverton, (Mont.), 78 Pac. 589 and

cases cited.

Moreover, that these very laws do not authorize or

justify, in the light of the facts and circumstances of this

case, any interferences with the rights of the government
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and the Indians to the use of the waters of Milk River,

was clearly settled in the Rio Grand case, where the

Court, speaking of the limitations upon the right of ap-

propriation under state laws, said:

"That in the absence of special authority from

C^ongress a state cannot by its legislation destroy

the right of the United States, as the owner of lands

bordering on a stream, to the continued flow of its

waters; so far at least as may be necessary for the

heneficial uses of the government property."

U. S. vs. Rio Grand 1). & I. Co., 174 U. S. on

p. 708.

And that no such "s]iecial authority" has not as yet

been conferred l)y any of the acts of Congress relating

to the ap])ropriation of waters so as to justify by virtue

thereof, interference by appropriators with the use of

waters "necessary for the beneficial uses of the govern-

ment pro]ierty", becomes clear from the decision in the

Rio Grand case, supra, because each and every one of

the federal statutes, relating to the appropriation of

waters, was fully considered by the Court, to-wit: The

Act of 1866, being now Sect. 2889 Rev. St.; the Act of

1S77, the Desert Land Act, and the Act of 1891, ])rovid-

ing for the right of way over and across government re-

servations for canals and water ways.

To the same effect

:

Gutierres vs. Alhu(|uer([ue L. & I. Co., 188 U. S.

545.
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Mindful of the important questions at issue in this

case, involving the very existence of the Indians, and

their right to hold and enjoy the little they have managed

to preserve and retain of their former once extensive

possessions, we have discussed somewhat fully and at

length the several ])ro]^ositions which we deem control-

ing and decisive of this controversy. And in submitting

the case we say that, in the light of the facts and the law

applicable thereto, there cannot be the shadow of a doubt

but that the order of the trial Court in granting the tem-

porary injunction was properly and rightfully made, and

the same should be affirmed.

Res])ectfully sul)mitted,

CARL RASCH,

United States Attorney.




